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The digital age poses challenges that require governments to think more proactively and broadly
about regulation, especially about the power data grants corporations and how this is changing
different industries. In particular, as it pertains to healthcare in the United States, mergers and ac-
quisitions have increased since the passage of the Affordable Care Act. Consequently, antitrust au-
thorities have become an ever-more important decision-making actor. To protect patients' funda-
mental rights, policymakers, regulators, and elected officials need to expand traditional definitions
of consumer welfare and explore new tools to hold corporations accountable. A new inter-agency

regulatory model would unlock broad expertise, thus better mitigating the threats of gigantic in-

dustry players and placing special emphasis on equitable data governance.

INTRODUCTION

In any industry, mergers and acquisitions
have always been a source of worry for an-
titrust authorities; with less competition,
there’s always the risk of monopoly power
leading to higher prices and fewer or poor-
er services. Health, however, is not like
most markets. Consolidation in the health-
care industry can lead to better services and
thus better patient outcomes. Considering
the substantial differences' between provid-
ing health care in comparison to say, a taxi
ride, we face a crucial tension in regards to
“how much market” we should allow for
in this industry.> On one hand, there are
benefits to more integration; for instance,
access to swaths of data can result in more
comprehensive, more personalized and, ul-

timately, better treatments while also con-
taining costs. On the other hand, however,
are the questions of how much power data
grants corporations and how government
agencies should be thinking of regulating
insurers and providers in order to preserve
fundamental rights like patient privacy.

Striking an equitable balance between out-
comes and power is especially important
given how much data is involved through-
out the entire healthcare system: informa-
tion is created, analyzed, stored and dissem-
inated every single time a patient receives
care; whether it be a CT scan, a prescrip-
tion for drugs, or a referral to a specialist.

While access to more data has tremendous
potential to advance care, we should be
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vigilant about how it will be used and by
whom. It is a well-known fact that data
regarding consumer behavior has been ex-
tensively mined, analyzed, and scrutinized
for profit-making: casinos in Vegas will
target certain clients and offer them dis-
counts at their hotels in order to encourage
bouts of gambling® and menstrual track-
ing-apps have integrated with social me-
dia so that a woman who misses her period
receives diaper-related marketing on Insta-
gram. How could these dynamics play out
in health care?

In this article, I state that in the health-
care industry, there are positive aspects of
consolidation — namely, more coordinat-
ed care, better patient outcomes and con-
tained costs — but that overlooking the
crucial aspect of access to data — and the
sheer power it affords companies — is a
tremendous blind spot when trying to reg-
ulate them. In the digital age, where data
privacy and ownership are a vital corner-

of contextualized norms and institution-
al infrastructure that can protect people’s
fundamental rights while expanding how
we think about consumer welfare.

WHY INTEGRATION MAKES SENSE

The Affordable Care Act of 2010 (ACA),
aimed to transform various aspects of the
health care system in the United States.
One major goal was to shift financial risk
from the federal government to insurers
and providers in order to promote better
health outcomes and a more efhcient deliv-
ery of services. Arguably, this has led to a
shift in the system towards more contained
and managed care, with increased power of
governments as payers, and away from the
free-market paradigm.

In order to achieve this, Medicare and
Medicaid increased the amount of care that
was reimbursed on an episode basis® rather
than on fee-for-service models. In an ep-

stone of how consum-
ers interact with cor-
porations, I pose that
regulatory models
need to be adjusted
if we are to preserve
certain fundamentals
rights like patient pri-
vacy.* In particular, I
describe why the cur-

There are positive aspects of
consolidation in the health
care industry but overlooking
the sheer power that data
affords companies is a
tremendous blind spot when
trying to regulate them.

isode-based payment
the feder-

al government pays

structure,

insurers a one time,
all-inclusive payment
for patients to receive
care in a specific net-
work, rather than per
each line item of treat-
ment in an open net-

rent antitrust frame-

work may be insufhcient and compare it
with a proposed, inter-agency regulatory
model. The two criteria under which 1
evaluate these two policies are efhciency
and equity, the latter analyzed under the
lens of patient-privacy protection. With
this, my goal is to discuss the regulatory
challenges that the era of big-tech and data

“as the new 0il” pose and recommend a set

work plan.® As a result,
providers face increased monetary pressure
to deliver value-based treatment — a de-
livery model in which providers, including
hospitals and physicians, are paid based on
patient health outcomes — in order to con-
tain costs and comply with new regulations
or risk federal reimbursements. This change
led to consolidations across the continuum
of care — a phenomena I further explain
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in the following section — as health net-
works, insurers and physicians sought to
reduce expenditure in administrative costs,
decrease in-hospital treatment and pro-
mote the delivery of services through pri-
mary and community-based care.

In this context, there is one key piece that
improves quality of care for patients: access
to data. This is, of course, not novel in the
day and age we live in, where technolo-

WHY INTEGRATION CAUSES
DATA-RELATED ISSUES THAT ARE
CURRENTLY NOT BEING DISCUSSED

Companies can grow and increase their
profits in a variety of ways; one of the most
straightforward being mergers and acqui-
sitions.® Buying a competitor — known
as horizontal integration — quickly raises
regulatory eyebrows as it is a direct meth-
od of decreasing competition in a market.

gy is not only used
to better streamline

but

to understand how

processes also
people behave and
tailor services to be
ever more personal-
ized. This is partic-
ularly true in health
care, where the ben-

The healthcare industry
has become more vertically
integrated: insurers,
pharmacies, hospital systems
and drug manufacturers have
all tried to achieve synergy
to provide a wider array of
services more efficiently.

However,  businesses
can also pursue verti-
cal integration, that is,
consolidating across the
value chain by acquir-
ing different stages of
production. Over the
past several years, the

healthcare industry has

become more vertical-

efits of aggregating
data and consolidat-
ing across the value chain are well docu-
mented,” and have already been incentiv-
ized and pursued. The correct use of data
allows for more advanced and personal-
ized treatments, improved operational ef-
ficiency due to fewer medical errors and
readmissions, and scientific breakthroughs
because diseases can be studied more pro-

foundly.

However, this situation confronts us with
a new regulatory puzzle to solve: how to
maintain and promote the incentives that
allow for greater coordination and better
delivery of care, while constricting prac-
tices and infrastructures that may lead to
market power abuse, specifically those that
come from increased access to data.

ly integrated: insurers,
pharmacies, hospital
systems and drug manufacturers alike have
tried to achieve some sort of synergy by in-
tegrating in order to provide a wider array

of services in a more efhicient manner.

One of the most notable — and controver-
sial — examples of this is the CVS-Aetna
case.” In this example of vertical integra-
tion, the pharmacy chain CVS announced
in 2017 that they would take over the in-
surance company Aetna in a US $70 billion
operation. However, the Tunney Act of
1974 requires that these types of operations
be approved by a judge, examining wheth-
er the agreement between the regulator
and the companies is actually meeting the
public interest.!® The American Medical
Association, the AIDS Healthcare Foun-
dation, and consumer interest groups'' all
expressed concern about how this might
affect the prices that patients faced. After
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holding a hearing to ponder both sides of
the argument, U.S district judge Richard
Leon approved the deal. With this, the
newly rebranded CVS Health — the coun-
try’s biggest pharmacy chain> — now held
control of three layers of services: the in-
surance plan segment through Aetna,® the
pharmacy benefit manager (PBM)* — the
company that delivers prescription benefits
— and the actual pharmacy selling directly
to patients.

Critics of this deal maintained that the
mechanisms through which this new gi-

more easily: the pharmacy now knows a
person’s spending structure and can target
those who are more likely to avoid gener-
ics and offer the insurance-covered drug
even though it may have a higher co-pay.
With this information, the company can
also discriminate against patients who are
not insured by them and exclude them
from price discounts or special offers. In
the long run, by accessing data from ser-
vices reimbursements, CVS Health can
model who the healthier patients are, and
steer them towards buying insurance from
them, effectively excluding those who are

ant of the industry
would reduce com-
petition were var-
ied,> but most im-
portantly, that almost
any gain in potential
cost savings would
rarely benefit con-
instead

sumers and

be easily captured by

Shortcomings of current
antitrust policymaking
include the narrow definition
of consumer welfare and
limited tools of analysis for
evaluating deals that change
market structure.

less healthy from their
risk pool. As a PBM, it
is easy for CVS Health
to foreclose compe-
tition from compet-
ing pharmacies since
they know the oth-
ers’ prices, usages, and
methods of delivery.

Geographically,  this

shareholders as high-
er profits, given the market concentration
and lack of transparency present.

When considering their impact on patient
privacy, I maintain that to fully grasp the
extent to which mega mergers influence
market structures we need to understand
the power that access to overwhelming
amounts of data affords companies, and,
consequently, determine the risks that tra-
ditional antitrust governance may over-

look.

In this case, CVS Health has complete
oversight of patient behavior from the
moment they request treatment until they
purchase the needed prescription drugs.
This facilitates the selection of different
people into money-making channels much

can easily evolve into
a fiercely inequitable scenario in which
certain communities end up with a single
walk-in pharmacy, which controls pric-
es, supply and can also obtain patient data
through walk-in services.

I propose that one of the shortcomings of
current policymaking is the narrow defi-
nition of consumer welfare and the lim-
ited tools of analysis for evaluating deals
that change market structure. As shown in
the CVS/Aetna hearings, certain scholars,
economists and lawyers have shared their
concerns about antitrust governance. Lina
Khan, an academic fellow at Columbia
Law School and the author of “Amazon’s
Antitrust Paradox”, has exposed that sim-
ply “pegging competition to consumer wel-

are defined as short-term price effects is [a
P
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framework that is] unequipped to capture the
architecture of market power in the modern
economy."'® In this context, the two areas I
focus on are data concentration and patient
privacy.

CURRENT ANTITRUST REGULATION
AND THE PARTICULAR CASE OF
HEALTHCARE

Antitrust regulation!” seeks to advance free
and open markets in which competition
can flourish. This mission is contained
in the Sherman Act, a law that Congress
passed in 1890 to contain the power of large
“trusts” like the U.S. Steel and Standard
Oil” company and whose main goal was
to restrict agreements that would lead to
monopolization or detriment trade. There
are two federal institutions in charge of en-
forcing these regulations: the Department
of Justice (Do]) and the Federal Trade
Commission (FTC).

In the case of health care, there has long
been a delicate balance between strict en-
forcement of antitrust regulation and flexi-
bility to encourage efhicient care delivery.?
For instance, in 1993, both the Federal
Trade Commission and the Department
of Justice established enforcement guide-
lines that described “safety zones™': certain
joint-ventures and mergers that would not
trigger antitrust enforcement since they
were deemed as “pro-competitive and ef-
ficiency-driving,"* which, although not
health-specific might be a useful frame-
work for this industry. For instance, when
thinking about whether a merger would
avoid duplication and standardize processes
for the better even though it may reduce
the number of competitors in the industry.
Additionally, the FTC has the explicit goal
of fostering innovation in this particular

industry,” an objective that is especially
important in the post-ACA era where ac-
tors have been incentivized to deliver care
in new ways.

In this context, antitrust regulation deter-
mines that both the FTC and Do] have
jurisdiction over merger review; even
though this is rarely a “one-size-fits-all”
model and evaluations are done on a rig-
orous, case-by-case analysis by the agency
with the most industry expertise, the lens
under which these operations are evaluated
is almost exclusively a technical one.? Any
transaction that is above a certain thresh-
old of market power is analyzed and will be
barred if an effect of the deal “may be sub-
stantially to lessen competition or to tend

to create a monopoly.” 52

In the case of health care, in general, special
attention is placed on this latter aspect since
purchasing power that comes from market
concentration may afford certain actors the
ability to negotiate prices and artificially
raise them. This is true for instance if a net-
work of hospitals, or a physician’s associa-
tion, becomes large enough that they can
arbitrarily set prices and demand increased
reimbursements from payers since, for
payers, it would be costly to exclude them
from the network because it would mean
offering less attractive plans for patients.
In recent years these types of mergers have
received more scrutiny as they are seen as
a threat to competitive prices and lack a
demonstrated increase in quality of patient

care.”

CHALLENGES IN THE DIGITAL AGE

More recently, the FTC has acknowledged
that the digital age poses new challenges as
to how we think about merger revision®

33



Data Sharing in the Healthcare Industry

stating that digital platforms have signifi-
cantly altered our economy, especially
in relation to how goods and services are
marketed, targeted and delivered.” Proba-
bly the most striking transformation — and
one that should raise concerns even beyond
antitrust enforcement — is the power that
access to data can grant. Scholars have ar-
gued that the gain for Google is not just
knowing the behavior of a particular in-
dividual but the sheer amount of critical,
networked data that allows the company
to exploit revenue by comparing one per-
son to similar users, drawing conclusions
from this, and then predicting (and even
influencing) future behavior. This control
undoubtedly allowed Google to lock-in its
dominant position.*

This is no different in the healthcare in-
dustry: with federal policy promoting val-
ue-based purchasing, there is an increased
desire — on both the payer and provider’s
side — to purchase, generate, process and
assess data in order to drive innovation
and provide evidence of positive results in
treatment.> This can result both in more
transparency around quality and pricing
structures and creating an ecosystem that
has some level of information comparison
and collaboration.?> While antitrust law is
usually concerned with information-shar-
ing among competitors, as long as this data
is not used to alter prices or other competi-
tively determined terms it is perfectly legal.

Access to more (and better) data has tre-
mendous potential and could advance care
in profound ways. More specifically, it is al-
most impossible to imagine a health system
that would be able to deliver value-based
and community-based care effectively
without accessing information about pa-
tient history, behavior and family or social

context. Social determinants of health have
proven to be a crucial aspect of successful
treatment. It is unsurprising then that both
Amazon and Google® are looking to in-
tegrate into this space by leveraging the
enormous amount of data they hold.

In the following section I explore the po-
tential risks of using the framework de-
scribed above to regulate this industry, es-
pecially in terms of what’s overlooked or
“unseen”.

AFFORDANCES OF DATA
CONCENTRATION

On the one hand, authorities should be
the

mergers and acquisitions. While being ac-

concerned with incentives behind
quired is an enticing way to capitalize in-
vestment on the startup side,* this might
establish a precedent in which incumbent
firms acquire nascent firms simply to elim-
inate competition thus stifling innovation
in the mid-term. More importantly, verti-
cal integration poses the harm of leverage
and foreclosure®: the idea that when a irm
has a dominant position in one market, it
has an advantage over its competitors to
become a dominant actor in adjacent mar-
kets or lines of business by using the exist-
ing knowledge of its users. How data con-
tributes to locking in this economic power
is rarely explored by antitrust authorities.

PATIENT PRIVACY: AFUNDAMENTAL
RIGHT

In addition to this, data privacy has arisen
as a concern in recent years. Federal regu-
lation has been in place since 1996 to safe-
guard this aspect in the healthcare industry
in particular. The Health Insurance Por-
tability and Accountability Act (HIPAA)
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established patient — and thus, personal
— rights over health data. Additionally, it
stated provisions for security and privacy
of medical information and set standard

mechanisms for

is equitable and just. Crucial privacy goals
should be: to establish clear penalties for
security breaches (and guidelines to avoid
them), thoroughly analyze when mergers
and acquisitions can

in-
terchangeability ~ and
protection in elec-

tronic form.* In 20009,
the Technology for
Economic and Clin-
ical Health Act (HI-
TECH Act) strength-
ened civil and criminal

As health becomes a tech-

and data-intensive industry,
government entities should

consider concerns of privacy
as a patient right rather than
as a purchasable commodity.

lead to one company
holding too much of
a single person’s in-
formation, and heavily
restricting  informa-
tion flows (i.e. when
it should or should not

be sold to third par-

enforcement of HI-
PAA and mandated widespread adoption
of electronic health records (EHR).”

As health becomes a tech- and data-inten-
sive industry, concerns about privacy be-
ing a patient right rather than a purchasable
commodity should be taken into account
by government entities. While the above
regulations are a correct step in this direc-
tion it is important to question the assump-
tions that drive them. Neoclassical eco-
nomic theory would establish that privacy
can be understood as a consumer pref-
erence and — as such — online platforms
would work as any other market in which
people choose the optimal amount of in-
formation they are willing to share.® Of
course, such rigorous standards of privacy
rarely emerge, especially in digital services
where there is an inherent asymmetry of
information that can disfavor users who
don’t really have the choice to consent to

— or refuse — “terms of services.””’

To the extent that privacy law and antitrust
law can recognize the sheer power — both
economic and political — of data-owners,
regulation should play a crucial role in
balancing this out to ensure that patients’
data is stored securely, and its governance

ties).

In the following section I explore what
regulatory model would better serve the
challenges described above and be more
appropriate in addressing the areas that
current antitrust doctrine might overlook
or ignore.

AN ASSESSMENT OF THE STATUS
QUO AND A NEW REGULATORY
MODEL

Under the lens of efficiency and equity
I describe the pros and cons of the status
quo vs. the alternative regulatory model,
and offer a recommendation. I define effi-
ciency as the net value of updating regula-
tion, detecting breaches, and enforcing the
norm. To the extent that these costs are less
than the dollar value of the harm consum-
ers may face in the form of increased prices
or worst services, the regulatory model can
be said to be meeting its goal. I explore eq-
uity under the lens of data ownership and
fair and inclusive governance. In particu-
lar, I analyze power structures that may be
detrimental to patients, especially those of
lower socioeconomic status and levels of
educational attainment.
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STATUS QUO

Congtess originally passed the Sherman Act
to respond to a fear of concentrated power
and enforce laws that would keep markets
open and free from industrial monarchs.* It
was a law “for diversity and access to mar-
kets™ concerned with limiting economic
concentration in order to avoid the result-
ing unjust accumulation of political pow-
er.”? Even though the original objectives of
antitrust understood consumer welfare as
a broad term that incorporated numerous
factors, policy in this realm has shifted in
the last 50 years towards considering low-
er prices as the sole objective to preserve.®
As a result, both agencies and courts have
become very lax in terms of approving
mergers and acquisitions if they offer lower
prices to consumers. [ offer a brief analysis
of how this framework can be assessed in
terms of the two criteria described above.

Efficiency: The Do and FTC coordinate
frequently and both offer concrete guide-
lines that reduce regulatory uncertainty.
Years of consistent decision-making has
arguably deterred unwanted behavior, thus
making it easier to detect felonies which
reduces the cost of enforcement. Addition-
ally, by neoclassical standards, teams from
both agencies boast indisputable expertise,
and cases have been processed throughout
decades of work so that enough critical
knowledge can guide new generations of
analysts and regulators. Over the course of
the years, these agencies have accumulated
experience that supports their goal of mak-
ing optimal decisions at the lowest possible
costs. Under the prism of what the regula-
tor should do in a market-based economy
— that is, maintaining a limited role cir-
cumscribed around offering certainty and
providing the correct incentives to deter

felonies — the current institutional infra-
structure is efhicient.

Equity: By excluding analyses of market
structure, size and conflicts of interest,* the
current competition framework overlooks
certain risks of consolidation in healthcare.
For instance, more access to data can enable
insurance companies to select their clients
even better and offer targeted products that
discriminate more effectively based not only
health status, but also on socioeconomic
characteristics and behavior. For those who
cannot protect their privacy as effectively
— or lack the knowledge to understand the
extent to which we have a “digital self” or
footprint — this is especially detrimental.
The current regulatory model also com-
promises equity by allowing companies to
grow far too large. Current doctrine sim-
ply evaluates whether a firm chooses to ex-
ert market power — for instance through
predatory pricing — rather than recogniz-
ing the affordances and leverage that comes
from becoming a massive owner of data.
In this sense, the status quo clearly fails in
safeguarding a wider range of interests such
as patient privacy, non-discrimination and
stopping corporate lobbying. Additionally,
it does not provide antitrust agencies with
jurisdiction over auditing the use and con-
trol over data nor around controlling the
dynamics of bargaining power.

ALTERNATIVE: SHARED REGULATORY
SPACE AND STRATEGIC, TARGETED,
ENFORCEMENT

Assessing and regulating healthcare con-
solidation in the digital age, while tackling
the blind spots current tools miss, may be
too costly a process for a single agency to
undertake.

36



Berkeley Public Policy Journal | Fall 2020

One concern in Administrative law* with
overlapping governance structures is re-
dundancy. However, Jody Freeman, a
professor at Havard Law School, poses that
shared jurisdiction of certain regulatory
actions is actually beneficial®® and already

specific goals in relation to data abuses.
Working jointly with all other relevant
agencies would lead to a more comprehen-
sive view of the risks associated with merg-
ers and acquisitions, thus leading to better
regulatory decisions.

present in several as-
pects of economic
and social regulation.
Multiple agency dele-
gation, if coordinated
correctly,

can em-

power organizations

with relative expertise

Multiple agency delegation
can empower organizations
with relative expertise and
provide opportunities to test
conflicting information.

Such a
model requires agen-

Efficiency:

cy coordination to
minimize inconsisten-
cy and maximize the
gains that come from
diverse expertise and

and provide opportu-

nities to test conflicting information. Ad-
ditionally, it creates an ecosystem of shared
accountability in which “red flags” are eas-
ily raised across the decision-making pro-
cess. Finally, spreading out regulatory ac-
tion allows Congress to concentrate efforts
on specific goals and support particular
agencies that respond to constituencies.”

Joint rulemaking at the federal level for
the healthcare industry — defined by the
legal scholar Jody Freeman as “an inter-

»8 _ would

agency regulatory negotiation
allow for a broader set of goals to be pro-
tected in this space.* Models like this have
been most notably adopted in financial
regulation and in environmental protec-
tion since this type of governance structure
allows for agencies in the same regulatory
sphere to remedy inconsistencies and ad-
dress conflicts that arise from newly ad-
opted legislation. In order to achieve these
efhciencies in healthcare, I propose that, in
addition to antitrust governance and HI-
PAA-HITECH regulations, a new agency
is created for regulation pertaining exclu-
sively to data: its ownership, use, control
and flow. This would allow for the new
entity to develop key expertise and enforce

analyses. Initial trans-
action and communication costs between
agencies can be contained by drawing on
the experience of different federal agen-
cies that have shifted towards this model.
Since I am proposing the creation of a new
agency, it is reasonable to assume that this
would increase overall costs of regulation
in comparison to the status quo. Howev-
er, after an adaptation phase — and to the
extent that effective administration and
coordination exist — this model could lead
to lower enforcement costs since it would
reduce the probability of accepting merg-
ers that should have been banned when
considering risks that the status quo would
have overlooked.

Equity: This regulatory model would ex-
plicitly include concern about a firm’s ca-
pacity to cross-leverage data, hence avoid-
ing incumbent firms from growing into
“too big to fail” corporations. A powerful
and effective regulatory governance struc-
ture is crucial to defend innovation, open
markets, and, ultimately, democracy: it
provides government with enough pow-
er to counteract the leverage that current
owners of data have. More importantly, a
multiple-agency delegation would better
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safeguard patients’ rights by protecting
their medical history from hacks, breach-
es and misuse. Finally, it would also avoid
targeted marketing from discriminating
against those who are less healthy, older
and more vulnerable.

RECOMMENDATION

Create a new inter-agency model in which,
through joint rulemaking, there is special
emphasis placed on equitable data gover-
nance that protects patient privacy. Given
the importance of expanding the way we
think about government and its crucial role
in defending our rights — especially when
the digital age has allowed corporations to
leverage enormous economic and political
power — I believe that the status quo needs
to shift. Healthcare is an area where equity
has to govern policy, and the current reg-
ulatory framework used to address consol-
idation in this industry, is heavily lacking
in this particular criterion. Additionally, a
new regulatory model might increase costs
initially, but such a model has the potential
to unlock widespread expertise in the mid-
term, and thus better mitigate the threats of
gigantic industry players.

CONCLUSION

The digital age poses challenges that re-
quire governments to think more proac-
tively and broadly about regulation. In or-
der to protect people’s fundamental rights,
policy makers, regulators, and elected ofh-
cials need to expand traditional definitions
of consumer welfare and explore new tools
to hold corporations accountable.
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